I. INTRODUCTION
Widespread enactment of the Uniform Commercial Code (UCC) occurred nearly half a century ago. 1 Even so, significant nonuniformities in commercial law remain. One is the method of perfecting a security interest in a farm tractor.
As lawyers who have taken a secured transactions course will recall, a creditor maximizes its rights, not merely by getting a security interest, but by perfecting its security interest. Getting a security interest (attachment) in the debtor's property gives the creditor a lien in that property (the collateral).
2 But the lien does not ensure that the creditor will be able to collect the value of that collateral if the debtor defaults. The creditor's lien may be subordinate to the rights of other parties with an interest in the collateral (such as another lienholder, 3 a buyer of the collateral, 4 or the debtor's trustee in bankruptcy 5 ). To maximize its rights against these rivals, the creditor must perfect its security interest.
The method of perfecting a security interest varies with the type of collateral. With respect to most personal property, perfecting a security * Redmond & Nazar, L.L.P., Wichita, Kansas. ** Professor of Law, University of Kansas. For research assistance, thanks to Carrie Bader and Cheri Whiteside.
1. See 1 WILLIAM D. HAWKLAND, UNIFORM COMMERCIAL CODE SERIES § 1-101:1 (2001). 2. U.C.C. § 9-203 (2002) . 3. Id. § 9-322(a)(1) ("Conflicting perfected security interests and agricultural liens rank according to priority in time of filing or perfection."); id. § 9-317(a)(2)(A) ("A security interest or agricultural lien is subordinate to the rights of: . . . a person that becomes a lien creditor before the earlier of the time the security interest or agricultural lien is perfected.").
4. Id. § 9-317(b) (" [A] buyer, other than a secured party, of tangible chattel paper, documents, goods, instruments, or a security certificate takes free of a security interest or agricultural lien if the buyer gives value and receives delivery of the collateral without knowledge of the security interest or agricultural lien and before it is perfected.").
5. 11 U.S.C. § § 544-547 (2006) (granting trustee in bankruptcy the powers of a lien creditor). KANSAS LAW REVIEW [Vol. 57 interest is accomplished by filing a financing statement. 6 And in most states that is how a creditor perfects its security interest in a farm tractor. Kansas statutes, however, indicate that to perfect a security interest in a farm tractor, filing a financing statement is ineffective. Kansas statutes require the owner of a farm tractor to obtain a nonhighway certificate of title and require lenders seeking to perfect security interests in farm tractors to do so by compliance with the certificate-of-title statute.
II. A TYPICAL STATE'S LAW GOVERNING PERFECTION IN FARM TRACTORS
As noted above, security interests in most personal property are perfected by filing a financing statement.
7 But when the collateral is property subject to a certificate-of-title statute, a different rule applies. For example, in all fifty states, motor vehicles are subject to a certificateof-title statute. 8 The UCC provides that security interests in such collateral are perfected not by filing a financing statement, but by compliance with the relevant certificate-of-title statute. The UCC does this in section 9-311, which states: (a) Except as otherwise provided in subsection (d), the filing of a financing statement is not necessary or effective to perfect a security interest in property subject to:
. . . .
(2) [list any certificate-of-title statute covering automobiles, trailers, mobile homes, boats, farm tractors, or the like, which provides for a security interest to be indicated on the certificate as a condition or result of perfection, and any non-Uniform Commercial Code central filing statute];
(b) Compliance with the requirements of a statute, regulation, or treaty described in subsection (a) for obtaining priority over the rights of a lien creditor is equivalent to the filing of a financing statement under this article. Except as otherwise provided in subsection (d) and Sections 9-313 and 9-316(d) and (e) for goods covered by a certificate of title, a security interest in property subject to a statute, regulation, 6. U.C.C. § 9-310(a). Many states have read the bracketed language in section 9-311(a)(2) as an invitation to list specific certificate-of-title statutes. For example, Missouri's version of section 9-311(a)(2) states:
(1) [T] he filing of a financing statement is not necessary or effective to perfect a security interest in property subject to:
(2) Sections 301.600 to 301.661, RSMo and section 400. 2A-304. 10 Section 301.600 of the Missouri Code requires that a security interest in a motor vehicle be noted on the certificate of title.
11 Accordingly, the filing of a financing statement is not necessary or effective to perfect a security interest in a Missouri motor vehicle. By contrast, notation of the security interest on the certificate of title is necessary and effective to perfect such a security interest.
While the UCC's section 9-311(a)(2) invites states to "list any certificate-of-title statute covering automobiles, trailers, mobile homes, boats, farm tractors, or the like," not all states have listed statutes covering all those types of collateral. For example, Missouri's list of statutes does not include a statute covering farm tractors.
12 Thus, filing a financing statement, rather than notation on the certificate of title, is the way to perfect a security interest in a Missouri farm tractor. What has just been said of Missouri is true of most states. In the majority of states, a certificate-of-title statute governing farm tractors is not listed in that state's version of 9-311(a)(2).
14 Therefore, in these states, filing a financing statement-rather than notation on the certificate of title-is the way to perfect a security interest in a farm tractor.
III. KANSAS'S ATYPICAL LAW GOVERNING PERFECTION IN FARM TRACTORS
Although in most states perfection in a farm tractor is accomplished by filing a financing statement, rather than notation on a certificate of title for the tractor, Kansas statutes indicate the contrary. In Kansas, the relevant statutes indicate that the filing of a financing statement is not necessary or effective to perfect a security interest in a farm tractor. Rather, Kansas requires notation on the certificate of title to perfect a security interest in a farm tractor.
While the bracketed language in UCC section 9-311(a)(2) is (as noted above) often read as an invitation to list certificate-of-title statutes, the Kansas Legislature apparently declined this invitation. Instead, the Kansas version of section 9-311(a)(2) simply copies-without the brackets-the relevant language of the UCC. The Kansas version of section 9-311, K.S.A. 84-9-311, states: (a) [T] he filing of a financing statement is not necessary or effective to perfect a security interest in property subject to:
(2) any certificate-of-title law of this state covering automobiles, trailers, mobile homes, boats, farm tractors, or the like, which provides for a security interest to be indicated on the certificate as a condition or result of perfection.
(b) Compliance with the requirements of a statute, regulation, or treaty described in subsection (a) for obtaining priority over the rights of a lien creditor is equivalent to the filing of a financing statement under MO. ANN. STAT. § 301.190 (1) ("No certificate of registration of any motor vehicle or trailer, or number plate therefore, shall be issued by the director of revenue unless the applicant therefore shall make application for and be granted a certificate of ownership of such motor vehicle or trailer . . . .").
14. See Appendix (citing statutes in thirty-one states 2007 Supp. 84-9-313 and 84-9-316(d) and (e) and amendments thereto for goods covered by a certificate of title, a security interest in property subject to a statute, regulation, or treaty described in subsection (a) may be perfected only by compliance with those requirements, and a security interest so perfected remains perfected notwithstanding a change in the use or transfer of possession of the collateral.
15
Unlike Missouri and most other states, Kansas does not use section 9-311(a)(2) to list particular certificate-of-title statutes. Instead, K.S.A. 84-9-311(a)(2) leaves to courts the task of determining which certificate-oftitle statutes are included within its broad language. Kansas's general certificate-of-title statute, K.S.A. 8-135, is such a statute and it does cover farm tractors. Therefore, courts should require notation on the certificate of title to perfect a security interest in a Kansas farm tractor. Filing a financing statement is neither necessary nor effective.
To understand K.S.A. 8-135's application to farm tractors, one must begin with how Kansas's certificate-of-title statutes define "farm tractor." A "farm tractor" is an example of a "nonhighway vehicle," as these terms are defined by Kansas statutes. The definition of a "nonhighway vehicle" is:
Any motor vehicle which cannot be registered because it is not manufactured for the purpose of using the same on the highways of this state and is not provided with the equipment required by state statute for vehicles of such type which are used on the highways of this state.
16
This describes a farm tractor. A "farm tractor" is a "motor vehicle" under the Kansas statutory definition.
17 Also, a "farm tractor" is defined as an "implement of husbandry"
18 and "implement of husbandry" is defined as a "vehicle designed or adapted and used exclusively for agricultural operations . . . and only incidentally moved or operated upon the highways." 19 So a farm tractor apparently "cannot be registered because it is not manufactured for the purpose" of being used on the 15. KAN. STAT. ANN. § 84-9-311(a)-(b) (Supp. 2007). 16. Id. § 8-197(b) (1)(A) (emphasis added). 17. Id. § 8-126(f) (A "farm tractor" means: "every motor vehicle designed and used as a farm implement . . . consistent with the structural design of such power unit.").
18. Id. § 8-126(cc) ("'Implement of husbandry' means every vehicle designed or adapted and used exclusively for agricultural operations, including feedlots, and only incidentally moved or operated upon the highways. Such term shall include, but not be limited to: (1) Therefore, we conclude that a "farm tractor" is a "nonhighway vehicle."
Having established that a "farm tractor" is a "nonhighway vehicle," we turn to the law governing nonhighway vehicles. Importantly, K.S. A. 8-198 requires the purchaser of a nonhighway vehicle to "obtain a nonhighway certificate of title." 21 The application for this nonhighway certificate shall be made "in the same manner and under the same conditions prescribed by K.S. A. 8-135," 22 which is Kansas's general certificate-of-title statute. That general certificate-of-title statute, in turn, requires the application for the certificate of title to "state all liens or encumbrances thereon." 23 In sum, the purchaser of a farm tractor is 20. We say a farm tractor apparently "cannot be registered" because K. 2007 Supp. 8-135d , and amendments thereto, or with rules and regulations adopted pursuant to K.S.A. 2007 Supp. 8-135d , and amendments thereto.
The provisions of paragraphs (1) through (14) shall apply to any certificate of title issued prior to January 1, 2003, which indicates that there is a lien or encumbrance on such vehicle.
(1) An application for certificate of title shall be made by the owner or the owner's agent upon a form furnished by the division and shall state all liens or encumbrances thereon, and such other information as the division may require. Id. (emphasis added). The above-quoted language requires a statement of liens for certificates issued before and after January 1, 2003. For certificates issued before that date, the quoted language expressly provides as much in (c)(1) and the sentence immediately preceding it. For certificates issued on or after January 1, 2003, the quoted language requires a statement of lien in the italicized language stating that, "the following paragraphs of this subsection shall apply . . . to any electronic certificate of title . . . ." Id. Section 8-135d provides:
(a) On and after January 1, 2003, when an assignment of title or manufacturer's statement of origin indicates that there is a lien or encumbrance on a vehicle or if a notice of security interest has been filed with the division, the division shall retain possession of such certificate of title electronically and shall create an electronic certificate of title. The provisions of article 1 of chapter 8 of the Kansas Statutes Annotated, and amendments thereto, shall apply to an electronic certificate of title, except as otherwise provided by statute or by rules and regulations adopted pursuant to subsection (b).
( certificates of title for them. 27 Thus, nonhighway vehicles, while exempt from registration, are nevertheless subject to certificate-of-title requirements.
IV. CONCLUSION
Kansas statutes require the owner of a farm tractor to obtain a nonhighway certificate of title and require lenders seeking to perfect security interests in farm tractors to do so by compliance with the certificate-of-title statute. The filing of a financing statement is not effective to perfect such a security interest. Kansas commercial practitioners should take note. 27 . In re Ramsey, 2004 WL 2187178, at *4 ("A nonhighway vehicle is not required to be registered, but a Kansas statute, 8-198(c) , does require a person who buys one to apply for a certificate of title for it."). 
